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FOREWORD

A NEW FRONTIER IN CRIMINAL JUSTICE REFORM
KAMI CHAVISt

Journal of
this issue of the Wake Forest
in
featured
author
ach
Law & Policy explores different aspects of the criminal justice
system in the United States, and they come to the same conclusion
that there is widespread consensus that in order for our system to
fully embody the ideals of our nation and our great Constitution,
critical reforms must occur at every stage within the criminal
justice process.
There is currently strong momentum and bipartisan
support to encourage changes that will impact not only those
currently imprisoned, but also those in the pipeline to prison, and
recent policy shifts suggest that we are at a crossroads in criminal
justice. However, meaningful reforms will occur only with bold
and innovative solutions at each stage of the criminal process,
beginning with policing, which represents the entry point into the
criminal justice system. Ensuring humane treatment of those
convicted and sentenced to prison for their crimes, as well as
providing needed services to ease the transition of those
reentering society from prison, are all on the reform agenda.
Policymakers have announced several important criminal justice
policy changes that signify that the nation is indeed in the midst of
a "criminal justice revolution." My introduction will contextualize
the articles and discuss how the proposals they analyze
compliment these recent policy shifts and embody the types of
changes needed to ensure sustainable and effective criminal
justice reforms.
Calls for criminal justice reform reached a fever pitch over
the last several years. While many criminal justice advocates have
long argued that the United States incarceration rate is
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unsustainable, the publication of Michelle Alexander's book, The
New Jim Crow, in 2009 broadened the audience for this position
and arguably generated a greater awareness of these issues among
the general public.' In 2014, after Ferguson police officer Darren
Wilson shot and killed unarmed teenager Michael Brown,
protestors demanded justice.2 The heavy-handed police response
to those initial protests sparked another debate about aggressive
police tactics used in communities of color. Similarly, the police
response highlighted local police departments' increased access
and use of military equipment.' After Michael Brown's death, a
series of high-profile deaths of unarmed black boys and men,
including Tamir Rice,4 Eric Garner,' Freddie Gray,' and Walter
Scott,' as well as the suspicious death of Sandra Bland in Texas,8
dominated the news cycle. No longer could the nation ignore the
crisis occurring within the criminal justice system. Thousands of
protesters marched nationwide to demand a more democratic and

1.

MICHELLE ALEXANDER, THE NEWJIM CROW: MASS INCARCERATION IN THE AGE OF

COLORBLINDNESS (The New Press, New York 2010); Jennifer Schuessler, Drug Policy as
Race Policy: Best Seller Galvanizes the Debate, N.Y. TIMES (Mar. 6, 2012), http://www.nytimes.
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r=0; see also CriminaljusticeFact Sheet, NAACP, http://www.naa cp.org/pages/criminal-
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impartial criminal justice system.' It has long been established that
when citizens do not believe in the legitimacy of the criminal
justice system, there is a profound impact on the ability to form
law
between
relationships
beneficial
mutually
valuable,
enforcement agencies and citizens.'o Thus, the nature and tenor
of these protests, as well as the sophisticated level of organized
activism, signaled that the status quo in the criminal justice system
was nearing an end.
Over the last several years, the federal government has
played an important role in setting the tone for criminal justice
reform. The U.S. Department of Justice ("DOJ") undertook an
extensive review of the Ferguson, Missouri, and surrounding
police departments and also examined the local court system."
The DOJ findings revealed some of the most unconscionable and
egregious practices currently prevalent within the criminal justice
system. These practices that cause low-level, non-violent offenders
to spend months or years in jail not only contribute to mass
incarceration, but also take a detrimental toll on the communities
citizens and police.
by exacerbating tensions between
Unfortunately, the practices elucidated by the Ferguson report are
not limited to that jurisdiction. Many court systems employ such
practices, and on March 14, 2016, the DOJ issued a "Dear
Colleague" letter highlighting the harms that illegal enforcement
of fines and fees exacts on individuals and communities, such as
"escalating debt . . . , unnecessary incarceration for nonpayment
despite posing no danger to the community," and job loss.' 2 The

.letter provides guidance to judicial actors, central among which is
the admonition that "courts must not incarcerate a person for

9. Nathalie Baptiste, Nationwide Ferguson Protests Don't Halt for the Holidays, AM.
PROSPEcT (Dec. 1, 2014), http://prospect.org/article/nationwide-ferguson-protests-donthalt-holidays; Lauren-Brooke Eisen, Criminal Justice Reform in 2015: Year End Review,
HUFFINGTON POsT (Dec. 28, 2015), http://www.huffingtonpost.com/laurenbrooke-eise
n/criminal-justice-reform-i_b8885572.html.
10. Tom R. Tyler, Enhancing Police Legitimacy, 593 ANNALS AM. ACAD. 1OL. & Soc.
SC. 84 (2004), http://wwwjstor.org/stable/4127668?scq=1#page-scantab-contents.
I1. U.S. DEI'T OF JUSTICE, INVESTIGATION OF THE FERGUSON POLICE DEIARTMENT
(2015), https://www.justice.gov/sites/default/files/opa/press-releases/attachmenLs/2015
/03/04/ferguson policcdepartment-report.pdf. In 2013, Ferguson's municipal court
issued over nine thousand warrants for missed appearances or failure to pay fines in cases
involving minor violations like parking infractions. Id. at 3.
12. Vanita Gupta & Lisa Foster, Joint "Dear Colleague"Letter, U.S. DEP'T JUST. (Mar.
14, 2016), https://www.justice.gov/crt/file/832461 /download.

WAKE FORESTJOURNAL OF LAW & POLICY

352

[Vol. 6:2

nonpayment of fines or fees without first conducting an indigency
determination and establishing that the failure to pay was willful,"
as well as the requirement that "l[c]ourts must consider
alternatives to incarceration for indigent defendants unable to pay
fines and fees."'
The federal government also took the lead in exploring the
underlying causes of community-police tensions. In a direct
response to the spate of police shootings beginning with Michael
Brown, President Obama convened the President's Task Force on
21st Century Policing to address community-police tensions.1 4 The
Task Force addressed ways in which local police departments
could implement community policing as well as build the trust
and legitimacy that was so clearly lacking in many communities.' 5
President Obama also signed an important Executive Order that
signaled a policy shift in addressing aggressive police tactics that
might alienate community members. On January 16, 2015,
Executive Order No. 13688 placed limits on the types of military
equipment local law enforcement agencies could use as well as a
requirement that local jurisdictions promulgate guidelines on
their use.' 6 Finally, in order to increase transparency and
accountability, the federal government announced that it would
provide over $70 million in funds to be distributed to local
government to buy police-worn body cameras and train police
officers in their use.' 7 In limited studies, police-worn body cameras
have been linked to a decrease in complaints against police
officers.' 8
There have also been important advances in the treatment
of juveniles. For example, President Obama issued a statement in
January 2016 that he was adopting the Attorney General's

13.

Id. at 2.

PRESIDENT'S TASK FORCE ON 21sT CENTURY POLICING, FINAL REPORT OF THE
PRESIDENT'S TASK FORCE ON 21ST CENTURY POLICING (2015), http://www.cops.usdoj.gov/
14.

pdf/taskforce/taskforec_finalrcport.pdf.
15. Id. at III.
16. Exec. Order No. 13,688, 80 Fed. Reg. 3451 (2015).
17. Justin Sink, Obama to Provide Fundingfor 50,000 PoliceBody Cameras, HILL (Dec. 1,
2014), http://thchill.com/homenews/administration/22558obama-to-provide-f undingfor-50000-police-body-cameras.
18. Kami Chavis Simmons, Body-Mounted Cameras: A Primer on Police Accountability vs.
Privacy, 58 How. L.J. 881, 886 (2015).
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recommendation to ban solitary confinement for juveniles.'" The
Supreme Court has announced decisions that signal small,
incremental improvements for juvenile justice. In Miller v.
Alabama, the Supreme Court prohibited mandatory life sentences
for juveniles.2 0 The Supreme Court's recent decision in
Montgomery v. Louisiana announced that this rule would apply
retroactively, so those who had already been sentenced would have
the opportunity to challenge their sentences. 2 1
In addition to governments and courts, the public has used
the power of the vote to address concerns within the criminal
justice system, and local communities delivered a clear message in
several recent local elections. In October 2014, Officer Jason Van
Dyke fatally shot LaQuan McDonald, who was armed with a small
knife.22 McDonald was shot sixteen times in fifteen seconds.2 1
Nearly a year passed before Cook County State Attorney Anita
Alvarez brought charges against the officer, and the charges came
only after the release of video footage capturing the shooting."
Allegations of a citywide cover-up followed, and Alvarez failed to
win reelection on March 15, 2016. Similarly, Tim McGinty was
not reelected as prosecutor after handling the case of the officers

19. Barack Obama, Barack Obama: Why We Must Rethink Solitary Confinement, WASH.
POST, https://www.washingtonpost.com/opinions/barack-bama-why-wc-must-rcthink-sol
itary-confinement/2016/01/25/29a361f2-c384-1 Ic5-8965-0607cOc265ccstory.html?tid=a
.inl

(last visited Apr. 10, 2016); see also Fact Sheet: Department of justice Review of Solitary

Confinement, WHITE HOUSE (Jan. 25, 2016), https://www.whitehouse.gov/the-press-oice/
2016/01/25/fact-shect-department-justice-review-solitary-confinement.

20. Miller v. Alabama, 132 S. Ct. 2455 (2012).
21. Montgomery v. Louisiana, 136 S. Ct. 718 (2016).
22. See Wayne Drash, The Killing of Laquan McDonald: The Dashcam Video vs. Police
Accounts, CNN (Dec. 19, 2015), http://www.cnn.com/2015/12/17/us/laquan-mcdonald-v
ideo-records-comparison. Officer Van Dyke began shooting "six seconds after arriving on
scene." Id.
23. Id.; Polly Mosendz, Chicago Officials Release Video of White Police Officer Shooting
Black Teenager, NEWSWEEK (Nov. 11, 2015), http://www.newsweek.com/chicago-policlofli
ccr-charged-murder-black-teenager-39803 1.
24. Monica Davey & Mitch Smith, Chicago Braces as Video of Shooting Is Released, N.Y.
TIMES, Nov. 25, 2015, at Al, http://www.nytimes.com/2015/l1/25/us/chicago-officer-ch
arged-in-death-of-black-teenager-official-says.html; Phil Rodgers, Officer Charged with
Murder in Laquan McDonald's Death Posts Bond, LeavesJail, NBC CHICAGO (Nov. 30, 2015),
http://www.nbcchicago.com/news/local/Officr-Charged-in-Laquan-Mc)onalds-DeathDue-in-Court-358719021.html.
25.

Mark Guarino, Chicago's Prosecutor Loses Reelection Battle in the Shadow of the

Laquan McDonald Video, WASH. POST (Mar. 15, 2016), https://www.washingtonpost.com/n
cws/post-nation/wp/2016/03/15/chicagos-prosecutor-faces-a-reclection-battle-in-the-sha
dow-of-the-laquan-medonald-vidco.
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who shot twelve-year-old Tamir Rice only thirty seconds after
responding to a call about a man with a gun; Rice was actually
carrying a toy gun.26
The contributions in this issue focus on some of the most
salient issues facing the criminal justice system, and they offer
proposals aimed at unraveling the tapestry woven by the failed
policies and unsound practices that foster aggressive police tactics,
mass incarceration, and the harsh treatment of prisoners.
The cummings/Lamparello article describes the private
prison model and warns us to be wary of spurious claims that these
private prisons are just as effective and efficient as government run
prisons. The article highlights studies that demonstrate that
private prisons are neither more efficient nor safer than
government run prisons and do not have better outcomes for
prisoners. Concluding that the private prison model is
unsustainable, the authors argue in support of presidential
candidate Bernie Sanders' proposed legislation that would ban
privately run prisons. Recognizing that elimination of private
prisons is unlikely, they call for stricter oversight of these prisons
and enhanced protections for prisoners housed within them.
The disparate impact that many current practices prevalent
in the criminal justice system have upon racial minorities cannot
be ignored. William Chin explores the significance of the
cumulative impact of racial discrimination and the dangers this
poses on racial minorities. Chin argues that "racial bias occurs at
multiple stages of the criminal justice system," and he explores
these stages beginning with the school-to-prison pipeline and
ending with capital punishment. Chin argues that in order to
remedy this pernicious
discrimination that has become
entrenched throughout the system, remedial measures must be
considered at each stage, and states must begin to require racial
impact statements to discern the impact of certain policies. Finally,
Chin argues that because of the racial bias within the context of
capital punishment, the death penalty must be abolished.

26. Fantz, supra note 4; Vince Grzcgorek, Embattled Prosecutor Tim McGinty Loses
Democratic Primay to Mike O'Malley, CLEVEIAND SCENE (Mar. 16, 2016), http://www.dcvcs

ccnc.com/sccnc-and-hcard/archives/2016/03/16/crnbatted-prosecutor-tim-mcginty-ose
s-democratic-primary-to-mike-omalley-in-prosecutors-race; Jane Moricc, The Nation Reacts
to Ouster of Tamir Rice Prosecutor Timothy] McGinty, CLEVElAND.COM (Mar. 16, 2016) http:

//www.clcvcland.com/metro/index.ssf/2016/03/the

nationreacts-to-ouster of.html.
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The federal government's substantial infusion of funds
directed toward local communities for the acquisition of police
body-worn cameras and officer training related to their operation
ensures that these cameras will become standard issue in many
departments over the next few years. While these cameras have the
potential to increase accountability, Ryan Pulley provides keen
insights into the use of technological advances and how these
advances, including police-body worn cameras, might help citizens
preserve their rights. Pulley also considers the shortcomings of
some technological advances and concludes that the federal
government can and should play a role in training local
communities with respect to these new technologies.
Routine stops by police officers have also come under
scrutiny. Madison Coburn argues that states should not adopt the
holding of Heien v.

North Carolina-that a law enforcement

officer's mistake of law constitutes reasonable suspicion-and
instead should extend greater individual privacy protections.
Coburn considers the incompatibility of Fourth Amendment
jurisprudence and governmental separation of powers with the
holding of Heien.
Finally, Jeffrey Wennar offers a thoughtful counterpoint to
the chorus of voices calling for reform. Although Wennar agrees
that the nation's "criminal justice system is in need of restoration
through adjustment in order to assuage those who have lost faith
in the system's ability to carry out its objectives," he maintains that,
despite certain polarizing events with respect to policing, the
"democratic ethos" of the United States-demonstrated in its
constitution, elected legislatures, and judicial oversight-prevents
the United States from becoming a police state. Wennar offers a
critique of the shortcomings of pending legislation entitled the
Safe, Accountable, Fair, and Effective ("SAFE") Act of 2015. The
purpose of this Act is to "improve safety, accountability,
transparency, and respect" for federalism through application of
the bipartisan Over-Criminalization Task Force. Wennar's article
describes how several features of the SAFE Act fail to meet the
objectives of the legislature, and he includes several proposals
including increased training to meet the objectives.
As the nation grapples with the complex problems to
restore trust and legitimacy to law enforcement and our criminal
justice system, there are myriad reforms for policymakers to
consider. The reforms must be bold, innovative, and most
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importantly, comprehensive in order to touch all aspects of the
criminal justice system and ensure meaningful changes. The
proposals these authors have offered for reform will make a
substantial contribution as criminal justice advocates continue to
strive for effective and sustainable reform.

